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FOREWORD

HONORABLE PHYLLIS W. BEck*
Superior Court of Pennsylvania

State courts are dynamic institutions. Their structure and busi-
ness have changed significantly in the course of American history.
The class and ethnic backgrounds of their judges has dramatically
broadened and women judges have joined the judicial ranks. I sit
on the Superior Court of Pennsylvania, at the intermediate level of
the three-tiered system, which (with its parallel court, the Common-
wealth Court) forms the youngest branch of this state’s judiciary.

In the United States, intermediate state appellate courts came
into being in the second half of the nineteenth century to ease the
workload of state supreme courts. In 1870, the era of Reconstruc-
tion, most states had only one appellate forum, a state supreme
court. These courts had little or no discretion in selecting the cases
they adjudicated. Instead, state supreme courts decided whatever
cases litigants chose to appeal. It has been said that supreme court
dockets were reactive rather than proactive, i.e., both the volume
and content of their caseloads were “litigant-controlled.””*

With increasing industrialization, population growth, and the
accompanying complexity of society, the volume of supreme court
business grew dramatically. Judges, lawyers, and legal scholars per-
ceived that the flood of cases threatened the quality of decision mak-
ing and created intolerable delays for the parties. Between 1870 and
1900, most states responded by creating intermediate appellate sys-
tems. ‘

In Pennsylvania, the problem of overcrowded dockets was met
initially by changes in 1873 which increased the number of judges
on the Supreme Court from five to seven, abolished nisi prius, and
limited the original jurisdiction of the Court.? Unfortunately, these
changes did not effect a substantial or longlasting improvement, and
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in 1895 the legislature created the Superior Court. The Act of 1895,
P.L. 212, provided for a court of intermediate appeal consisting of
seven judges who were elected for terms of ten years. Throughout
this period of change, however, and for eighty-five more years, the
Supreme Court continued to hear cases as before. Then, with the
passage of the Act of 1980,° the legislature substantially modified
the high court’s jurisdiction. This ‘“certiorari” statute transferred
mandatory appeliate jurisdiction to the Superior Court, enabling the
Supreme Court to hear only those cases in which the appellants suc-
cessfully petition for appeal. The change in 1980 marked more than
a century of evolutionary progress aimed at producing a more effi-
cient judicial system. As a result, for the overwhelming majority of
litigants, the Pennsylvania Superior Court has become the court of
last resort, and the Pennsylvania Supreme Court is less litigant-con-
trolled and more self-directed.

Across the nation, a general reform movement led to the crea-
tion of appellate courts at the intermediate level and to the reorgani-
zation of many supreme courts. Not coincidentally, this movement
usually included the reorganization of the trial courts and local mag-
istrates as well. These changes, however, did not come about without
resistance. Legislators and political leaders had other priorities and
did not regard court backlogs and overloaded dockéts as an urgent
problem requiring time or attention. Creating a new intermediate
bench, which would require increased allocation of funds, was not
viewed as politically expedient. Some legislators, in fact, regarded
judges as reactionaries and believed that society would be improved
by reducing their number rather than enlarging it.*

In Pennsylvania, history reveals that many specific objections
were voiced concerning the new judicial structure. Specifically, many
feared that the new court would produce judgments lacking in final-
ity, that its decisions would lead to uncertainty and confusion, that
adding an intermediate appellate court would complicate the tradi-
tional simplicity of Pennsylvania procedure, and that the new court
would be an unwarranted expense.® Nevertheless, the Superior Court
was created in 1895 and remained essentially unchanged until 1980,
when the number of judges was increased from seven to fifteen. The
newly enlarged court and the present status of the Supreme Court as
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a certiorari court has freed the Supreme Court to control its docket
and to experiment with improving the quality and efficiency of Penn-
sylvania justice.®

As the Superior Court became the final court for most litigants,
its caseload exploded and its importance increased substantially.
From the time of its inception, and even more so now, the Superior
Court has had an outstanding jurisprudential tradition from which
the Supreme Court and the Commonwealth Court have drawn in
drafting their decisions.

The Superior Court in Pennsylvania is typical of those in other
parts of the country; it serves as an indispensible testing ground to
determine where change or clarification of the law is required. As
such, the intermediate bench has added to its traditional error-cor-
recting function, and has evolved into a creative force in developing
the common law. The Pennsylvania Superior Court, by virtue of its
heavy workload, has gained wide experience and has placed itself in
a position to suggest areas for change to the Supreme Court and the
legislature.

Throughout the country it has been observed that intermediate
appellate courts highlight difficulties and conflict, sharpen questions
of law, and present alternative solutions. As a result of the inter-
mediate courts’ work, states’ highest courts are better able to decide
what cases present questions of such significance that they should be
decided at the highest level. Ideally, as a result, decisions by the
highest state courts should become more thoughtful, more analyti-
cally precise, and more efficient.” Indeed, studies have shown that
high-discretion courts move more rapidly into new areas of the law,
resolve more constitutional questions, and produce longer and more
scholarly opinions.® '

The importance of intermediate appellate courts also derives
from another perspective of the judicial hierarchy: their decisions
flow down as well as up. In Pennsylvania, the Superior Court is the
court whose decisions most frequently and most immediately affect
the work of the trial bench. This effect obliges Superior Court judges
to strive constantly for maximum clarity and consistency in their
opinions.®
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Legal historians have discovered that the structural evolution in
the state courts was accompanied by a second, parallel evolution. As
legislatures were altering the shape of court systems, the nature of
the controversies brought before the courts was also changing. In the
period beginning in 1870, state courts in general, and especially state
supreme courts, were primarily concerned with commercial and
property law disputes and the settlement of private controversies
arising out of market transactions. In the century that followed, the
United States became more industrialized and the market place ex-
panded in volume. One would predict that the volume of commercial
and industrial litigation would increase. This development did not
occur, however, and commercial cases gradually occupied propor-
tionately less time of supreme courts. Instead, the courts were con-
fronted with an expanding array of disputes. Cases involving citizen
and the state, cases reflecting the impact of machines (accident
cases), and questions of due process and human rights all became
part of supreme courts’ agendas. |

In recent years, the number of tort, criminal, family, and public
law cases has increased while the number of contract, debt-collec-
tion, and property (except for government regulation of land) cases
has declined. This shift is noteworthy because supreme court judges
select cases which they view as significant and the cases they select
are now more concerned with the individual and social change'® and
less concerned with property rights and voluntary business relation-
ships. This issue of the Temple Law Quarterly reflects that change.
The Pennsylvania Supreme Court cases selected for inclusion follow
the described trend. Of the thirteen Pennsylvania cases, only one is a
question of debt on a contract. The rest deal with constitutional
questions (five), criminal law (three), employee’s rights, divorce, civil
procedure, and rules.

One of the most significant recent national trends in law has
been the growth of state constitutional law. State courts have pro-
duced a body of civil liberty protections that in some cases go consid-
erably beyond current doctrine emerging from the United States Su-
preme Court. In the long view of institutional development, this
trend represents a return to an earlier pattern. Prior to the American
Revolution, the colonists were distrustful of the power of the English
Parliament. After independence, American political thinkers adopted
the position that legislatures could exercise only those powers dele-

Evans 1980).
10. Kagan, Business, supra note 1, at 133.
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gated to them by the people. These political planners then incorpo-
rated this philosophy into state constitutions which, in the eighteenth
century view, became repositories of the rights of the people. In the
first generations after 1776, the Bills of Rights of state constitutions,
even more than the federal Bill of Rights, stood as guardians of the
people’s rights and freedoms. By the 1960’s, the due process revolu-
tion of the Warren Court had changed this relationship so that fed-
eral constitutional law rather than state constitutional law was
recognized as the primary source of civil rights. Since the 1970’s,
however, the United States Supreme Court has reassessed its activist
posture, giving greater prominence to the role of the states in pro-
ducing a new body of constitutional law.!!

Pennsylvania has been notably active in this new era of constitu-
tional law. In granting protection against self-incrimination, the
right to counsel, protection of free speech, the right to privacy, and
the guarantee of equal rights to women, Pennsylvania law has sup-
plemented the protection offered by the federal Constitution.!? Pro-
fessor Laurence H. Tribe of Harvard Law School has stated:

There is a reciprocal relationship between the U.S. Supreme
Court and the state courts. . . . As the Supreme Court’s own
energy flags or it reaches the limits of appropriate Federal judi-
cial activity, it may nonetheless have marked the path that crea-
tive state jurists will want to follow. In the long view of history,
most of the truly creative developments in the American law have
come from the states.’s

State courts have made a distinct and distinguished contribu-
tion. One reason is that they are different from their federal counter-
parts and bring a different perspective to their work. State judges,
whether appointed or elected, usually come more directly from the
ranks of the political parties than federal judges. Also, state courts
are common law courts of general jurisdiction. State judges conse-
quently receive more comprehensive lawmaking experience in many
areas of law.

The personnel of the Pennsylvania Superior Court bench has
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changed significantly in recent years. All the original members of the
Superior Court were white males with previous experience in politi-
cal office or in the lower courts. Of the original seven, four were
veterans of the Union forces in the Civil War. Most were admitted
to the bar in the small towns or rural areas of the state; only one was
a Philadelphian.’® Since that time, the composition of the Court has
gradually been enriched. The Superior Court now includes represent-
atives of ethnic and racial minorities and, with my appointment in
1981, one woman.’® As a result, the base from which judicial deci-
sions are made has positively broadened, an important factor in the
judicial system of a democratic society.

More than half a century ago, Roscoe Pound pointed out the
importance of the human factor in judicial decision making, a pro-
cess which is inseparable from the judges’ views of fair play, public
policy, and their general sense of what is right and just.

It is becoming clear that men count for more than machinery and
that there are many subtle forces at work of which we are but
partially conscious. Tradition, education, physical surroundings,
race, class and professional solidarity, and economic, political and
social influences of all sorts and degrees make up a complex envi-
ronment in which men endeavor to reach certain results by means
of legal machinery.!?

State appellate courts are indeed a dynamic force in American
jurisprudence. In Pennsylvania their structure has evolved so as to
permit the highest court in the state to give more thoughtful consid-
eration to those few cases presenting the most pressing jurispru-
dential issues. Consequently, the intermediate appellate courts have
played an important role in developing the common law along a
broader frontier. The agenda of all appellate courts has evolved so
that the questions posed and answered are more frequently of a state
constitutional dimension and more often concern the vindication of
civil rather than property rights. The well-being of the Pennsylvania
judicial system, as well as that of other states, depends upon the con-
tinuation of such evolutionary growth.
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